
 

 
 
 

 

 
 

 
 

 

 

 

 

 

Reply to:  Seattle Office 

 

March 2, 2015 

 

 

Snohomish County Council  

Robert J. Drewel Building 

Eighth floor 

3000 Rockefeller Ave., M/S 609 

Everett, WA 98201 

 

Re: Motion No. 15-069:  Approving an Option to Lease Land to Propeller Airports 

Paine Field, LLC at the Snohomish County Airport 

 

Dear Council Members: 

 

We are writing on behalf of the City of Mukilteo and Save Our Communities regarding the County 

Council’s consideration of the proposed Option to Lease Land to Propeller Airports Paine Field, 

LLC at the Snohomish County Airport (hereinafter the “Option to Lease”).  This Option to Lease 

presents a momentous decision that will impact the County for decades to come.  Unlike other 

land use planning decisions that come before the Council frequently, this action is in the nature of 

a contract.  The County will not generally be able to unilaterally change its terms later, if they are 

not to its liking.  You need to get it right the first time. 

 

For the reasons provided below, we believe it would be irresponsible, negligent and contrary to 

law for the County Council to approve this option without first conducting due diligence review 

as well as the environmental review required by the State Environmental Policy Act (SEPA), 

chapter 43.21C RCW. 

 

Failure to Comply with Procedural Requirements of the County Code before Taking Action on the 

Option 

 

At the outset, it seems that some basic materials have not have been submitted to the Council 

despite that they were required to be included with this proposal by the Snohomish County Code.  

The Code states that any matter relating to management or operation of the airport that is presented 

to the county council for action by or through the airport manager or executive, shall be 

accompanied by a statement of the options that are available to the council, a written evaluation of 

their relative merits, and a written recommendation by the executive for council action.  SCC 

15.04.040(3).  It appears that the mandated and documented evaluation including an assessment 



Snohomish County Council 

March 2, 2015 

Page 2 

 

 

 

of alternatives has not been provided.  In that case, it clearly would be premature for the Council 

to vote on Motion No. 15-069.   

 

Failure to Comply with SEPA 

 

The Option to Lease pays only lip service to the County’s SEPA obligations.  SEPA requires 

environmental analysis and the Option acknowledges that much.  But SEPA’s mandate does not 

stop with the preparation of an analysis.  The whole point of SEPA is that the analysis will be used 

by decision-makers.  It is the use of the analysis, not the preparation of the analysis, which is the 

ultimate goal –and mandate—of SEPA.   

 

The proposed Option to Lease is flawed because, while it requires the analysis, it provides the 

County with no opportunity to use it.  The analysis will be prepared and set on a bookshelf (or 

stored on a hard drive), while the County’s decision-making hands are generally tied by the Option.  

This violates both the letter and intent of the law.   

 

The sequence contemplated by the proposed Option is backwards.  SEPA requires that the County 

complete the environmental analysis before it commits to signing the lease.  Or, there must be a 

clause in the Option which allows the County to modify the terms of the lease or decide not to 

enter into the lease, depending on the outcome of the environmental analysis.  But instead of either 

of these lawful alternatives, the proposed Option to Lease sequences the environmental analysis 

so that it occurs after the County has irrevocably committed itself to this particular lease.  This is 

plainly illegal.   

 

SEPA requires that for every decision on a major action significantly affecting the quality of the 

environment, the lead agency must, among other things, prepare a detailed statement on the 

environmental impacts of that proposed action and summarize the adverse environmental effects 

that cannot be avoided should the proposal be implemented.  RCW 43.21C.030.  This requirement 

is intended to “promote the policy of fully informed decision making by government bodies when 

undertaking ‘major actions significantly affecting the quality of the environment.’”  Moss v. City 

of Bellingham, 109 Wn. App. 6, 14 (2001) (citing Norway Hills Preservation and Protection 

Association v. King County, 87 Wn.2d 267 (1976)).   

 

SEPA obligations must be met before an agency commits to a particular course of action pursuant 

to WAC 197-11-055(2)(c).  “Appropriate consideration of environmental information shall be 

completed before an agency commits to a particular course of action.”  Stempel v. Board of Water 

Resources, 82 Wn.2d 109 (1973).  This allows government decision makers to be fully informed 

and educated about the potential impacts of their decisions before those decisions are made.   

Relevant environmental documents, comments, and responses shall 

accompany proposals through existing agency review processes, as 

determined by agency practice and procedure, so that agency 

officials use them in making decisions. 

 

WAC 197-11-655 (2) (emphasis supplied). 
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An environmental impact statement is more than a disclosure 

document. It shall be used by agency officials in conjunction with 

other relevant materials and considerations to plan actions and make 

decisions. 

 

WAC 197-11-400 (4) (emphasis supplied). 

 

Engaging in environmental review after committing to a proposal also severely curtails the public’s 

ability to participate in the process.  SEPA places great importance on allowing the public an 

opportunity to be heard before decisions are made by the County.  And the public has the right to 

the information in the environmental analysis before providing their input.  Yet hear, the public’s 

opportunity to be heard (e.g., at today’s hearing) occurs long before they have access to the 

environmental review to help inform their remarks.  The environmental review must be completed 

before the Council considers public comment on the lease, not after public comment is closed and 

the Option and Lease are irrevocably and immutably signed.     

 

The specific flaw occurs in Paragraph 7 of the Option to Lease.  That paragraph clearly requires 

compliance with SEPA’s requirement for environmental analysis. But there is not a single word 

devoted to the County’s use of that analysis in making a decision on whether to enter into the lease 

and, if so, on what terms.  Instead, the remainder of the Option to Lease makes clear that the 

County has not reserved to itself the right to forego the lease or to modify its terms based on the 

outcome of the environmental review.   

 

Note that while the title of the Option to Lease states that it is “contingent on compliance with 

SEPA,” the actual text of the option is not written to reflect that.  There is no language authorizing 

the County to modify or forego the Lease based on the results of environmental review.  Yet those 

are precisely the options the County must reserve to itself until after the environmental review is 

complete.   

 

This is a fatal flaw in the Option.  The County needs to rectify this prior to executing the Option 

to Lease. 

 

Flaws in the Lease 

 

When the County is performing a proprietary function, as it is here, the County is held to the same 

duty of care as a private individual or corporation engaged in the same activity.  Stiefel v. City of 

Kent, 132 Wn. App. 523, 529, 132 P.3d 1111 (2006).  The fast track plans to approve this 50-year 

lease without first conducting due diligence review and without conducting a thorough evaluation 

of all aspects of the proposed 50-year partnership1 violates the standard of care that the County 

Council members owe to their constituents.  There are a number of flaws and concerns with the 

lease that demand more attention.   

 

                                                 
1 We are aware that, in legal terminology, the relationship of Propeller and the County is as a lessor and lessee, not 

two partners.  See, e.g., ¶10.02.  But in the vernacular, the landlord-tenant relationship contemplated by this lease 

creates a public private partnership, so we use that terminology herein.   
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1. The lease recites that the lessee, Propeller Airports Paine Field, LLC is “is in the business 

of leasing, developing, managing, and operating both general aviation and commercial 

service airports.” Recital H.  In reality, Propeller Paine Field LLC has no track record at 

all.  It only came into existence in January of this year.  It has been in existence for fewer 

days than the number of years covered by the lease.  The County is not acting with due 

diligence entering into a 50-year lease with an entity that has absolutely no track record.2 

 

2. The lease recites that it will “minimize[] . . . financial risk to the County.”  Recital C.  This 

is false.  Development of a commercial airport at Paine Field poses significant economic 

risks for the County and, institutionally, for the County government’s tax base.  The 

economic benefits and drawbacks of this proposal have not been fully analyzed.  Given 

adverse impacts to property values in the vicinity of a commercial airport’s flight paths and 

potential increases on demands for a variety of county services, among other hidden costs, 

there is considerable potential for this proposal to negatively impact the fiscal well-being 

of County government.   

 

The reality is that, at this point, the County has little more than guess work to assess the 

financial implications. And, not only does the lease provide no fiscal mitigation for these 

fiscal impacts, it affirmatively prohibits the County from addressing them later; additional 

financial contributions from Propeller are prohibited.  ¶3.14.   

 

This is not a balanced public-private partnership.  Rather, the private entity enjoys most of 

the upside potential and the public entity (the County) takes on for itself a considerable 

(but currently unknown) downside risk.  The County should undertake a fiscal due 

diligence and assess the true fiscal impacts of the project before signing the lease. The 

County’s unthinking assertion that the lease “minimizes” fiscal risk rings hollow.  The 

County should tread much more carefully before throwing away the opportunity to share 

unexpected future expenses with its private “partner.”3 

   

3. Compounding the foregoing, the lease also gives Propeller a first right of refusal on any 

expansion of terminal services.  If exercised, that expansion will be governed by the same 

terms as this lease.  ¶4.05c.  Thus, even if the County finds itself on the short end of this 

partnership, it will be compelled to extend it to cover additional terminal areas subject to 

the same disadvantageous arrangement.  The County’s taxpayers will be left holding the 

bag—an ever increasing bag—for decades to come. 

                                                 
2 Ironically, in the event Propeller desires to assign “the Property” (not the lease), the proposed lease allows the 

County to disapprove the assignment unless there is evidence provided to the Airport Director that the assignee is 

“capable, financially and otherwise, to perform Propeller’s obligations under this Lease.”  ¶5.10.  Yet there is no 

indication that the County has made that assessment in the first instance as it pertains to Propeller’s capabilities.  

Given that Propeller has existed only 35 days, it seems unlikely such a determination could be made at this time in 

the affirmative.   
3 The lease does require Propeller to comply with standard fees for stormwater and traffic impacts (¶¶ 3.07 – 3.09), 

but these don’t come anywhere close to addressing all the project’s potential negative fiscal impacts.  And even 

within the narrow sphere of these issues, the fees will not eliminate the County’s fiscal exposure. For instance, the 

traffic mitigation fee is a one-time charge.  ¶3.07.  If traffic impacts grow over time, the County will be left footing 

the bill, not Propeller. 
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4. The lease assumes that the limited environmental review previously undertaken by the 

FAA is adequate ¶1.04.b.  The lease fails to address the litigation pending in the Ninth 

Circuit Court of Appeals which seeks reversal of the FAA’s decision. The lease (and the 

Option to Lease) should include clauses that invalidate the Option and Lease in the event 

the Ninth Circuit reverses the FAA decision. 

 

5. Paragraphs 10.01 and 10.03 contemplate that the lease may be assigned, yet the County is 

provided no role in assessing the bona fides, ability to perform, and business 

reasonableness of its new lessee.  This lease represents a private public partnership.  The 

public is entitled to know and pass judgment on the real identity of its private partner.  

Entering into a 50-year lease with 35-day old entity that can flip the lease to any other 

entity of its choosing, with virtually no review or oversight by the County renders this lease 

shockingly open-ended, exposes the County to untold risks, and completely undermines 

the notion that this lease serves the public interest.   

 

We are aware that there are provisions in paragraph 5.10 that give the County some 

oversight of certain assignments.  But this paragraph relates to assignments of “the 

Property,” not the lease itself.  And even if this paragraph applied to assignments of the 

lease itself, there is yet another blind spot in the lease. The County apparently has failed to 

consider the possibility of a third party simply acquiring Propeller—which would include 

its assets, e.g., this exclusive leasehold.  Given that this leasehold may well be the only 

significant asset held by this 35-day old company, such an acquisition seems not just 

plausible, but likely.  The limited controls the County has in the event of some lease 

assignments provide no protection where the change in ownership occurs via the 

acquisition of Propeller. 

 

It appears the County has given no thought to who it will really be dealing with if/when 

Propeller and this leasehold is bought by an unknown entity.  But clearly, the lease as 

currently drafted provides the County with no recourse if the real suitor is some entity the 

County would not have chosen or which lacks the resources to make good on the lease.  

The County needs to be better informed and the lease needs to be re-structured to avoid 

unpleasant surprises like these. 

 

6. The proposed lease appears to grant Propeller virtually unbridled authority to determine 

the identity of the sub-lessees, i.e., the airlines that will have space at the terminal.  The 

County clearly has an interest in these choices but is abdicating that interest in this lease.  

The power to make such determinations should not be exercised unilaterally by only one 

member of this partnership. 

 

7. The proposed lease provides Propeller an escape clause for choosing not to comply with 

noise mitigation procedures, policies and programs.  According to paragraph 9.08, if 

Propeller deems compliance not “practicable,’ it is relieved of its obligation to comply.  

This clearly is not in the County’s or public’s interest. 
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8. The reference to assuring “all risk” insurance coverage in paragraph 6.03 should not be 

limited to “earthquakes,” but should more broadly refer to “earth movement.” 

 

As stated at the outset, this a momentous decision for the County.  The County Council owes it to 

itself, the County government, and your constituents to carefully deliberate on this decision before 

making it.  The impacts of this decision will reverberate throughout the County for decades.  Unlike 

a comprehensive plan or zoning decision, a lease is a contract that cannot be changed without the 

consent of both parties.  You have to get it right the first time.   

 

Because numerous issues remain unresolved and serious risks remain unexplored, the City of 

Mukilteo and Save Our Communities urge you to postpone a decision on Motion 15-069 until the 

County can conduct due diligence, answer outstanding questions, and engage in the requisite 

environmental review. 

 

Thank you for your consideration of these comments. 

 

      Very truly yours, 

 

      BRICKLIN & NEWMAN, LLP 

 

 

 

      David A. Bricklin 

 

 

 

      Claudia Newman 

 

CMN:DAB:psc 

 

cc: Client 


